THE 
NEW JERSEY LAW JOUKNAL. 








VOL. XII. SEPTEMBER, 1889. 





EDITORIAL NOTES. 


In THE case of Mrs. Maybrick, whose conviction for the murder 
of her husband is creating such intense excitement in England, the 
jury was no doubt strongly influenced by the charge of Mr. Jus- 
tice Stephen. He seems to have gone beyond what we consider 
the province of a judge, and to have summed up the evidence in- 
stead of merely instructing the jury upon the law to be applied to 
it. He not only called attention to certain parts of the evidence, 
and showed its bearing npon the question to be decided, but also 
argued the question of the credibility of the certain statements of 
the prisoner and the witnesses, and suggested to the jury what in- 
ferences they should draw. Whether or not a judge is better able 
than a jury to decide upon questions of fact, it is upon the jury 
and not the judge under our system that the responsibility rests 
and the prisoner is entitled to their own judgment formed upon 
the evidence, and not resting upon the opinion of the judge. If 
the opinion of the Court is plainly expressed the jury will natur- 
ally rest upon that and will not really exercise their own judgment. 
The judge’s position gives him great influence when he takes the 
part of the advocate, and no matter how fair and impartial he may 
be, and especially if he be fair and impartial, his opinion will con- 
trol the jury in a decision which should be entirely their own. 
There is at least one sentence in the judge’s charge in this case as 
it is reported in the newspapers, which, if he really used it, shows 
that the reasoning of a great judge of large experience is not al- 
ways to be trusted. The case was the trial of a woman for poison- 
ing her husband. She admitted that she had been unfaithful to 
him, and the evidence was clear that she did not love him, and yet 
the judge put the question to the jury whether it was reasonable 


to believe that a loving wife would yield to her husband’s sugges- 
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tion to put an unknown powder in his food. The inference was, 
of course, that it was not, and from this it followed that the pris. 
oner’s explanation of her husband’s death was not to be believed, 
This sentence alone from the lips of the judge was enough to deter- 
mine the verdict of the jury, and yet it is obvious to one who 
thinks clearly that the question was entirely irrelevant to the case. 
He asked whether they thought a loving wife would do so, but the 
case in hand was not that of a loving wife but of a confessed adul- 
teress. It was of no consequence what a loving wife would have 
done. Mrs. Maybrick was not a loving wife and did not pretend 
to be. She was not on trial for that, but for murdering her hus- 
band, and the only question relevant to the case was whether such 
a woman as she was might, without intent to poison, put in her 
husband’s food a powder which: he told her to put there. We may 
go further and say that even if the question were to the point and 
she were a loving wife, it by no means follows from this alone, as 
the judge implies, that she would not have put in her husband’s 
food what he told her to put init. It depends upon her character 
and his, upon her trust in him, upon her hatred of obedience and 
upon the strength of his will and hers. A jury using their own 
knowledge of human nature would be more likely to reacha sound 
conclusion than if they accepted a suggestion like that reported to 
have been made by the learned judge in this case. 


THERE ARE two recent cases in the United States Circuit courts 
on the validity of ‘* privilege taxes’’ imposed by states upon cor- 
porations engaged in interstate commerce. One is the case of a tele- 
graph company, Cily of St. Louis v. Western Union Telegraph Co., 
June 19, 1889, E. D. Missouri 39 Fed. Rep. 59 and the other of an 
express company, United States Express Co. v. Hemmingway, 
Treasurer, May 25, 1889, 8. D. Mississippi, 39 Fed. Rep. 60. Itis 
held in both cases that such a tax is against the constitution of 
the United States and void, and for authority both courts refer to 
the opinion of the Supreme Court in Leloup v. Mobile, 127 U. S. 
640. which was the case of a telegraph company. In the case of 
the express company the Court said there was no substantial dif- 
ference between a telegraph company and an express company in 
this particular, and that it was held by the Supreme Court in the 
telegraph cases ‘‘ that a tax for the privilege of doing business in 
a state isa tax on the business in the state; and that if the busi- 
ness is one of the agencies in carrying on commerce between the 
states, it is an interference with the commerce between the states, 
the regulation of which is exclusively confided to the congress of 
the United States, and that such interference is prohibited by the 
congress of the United States.’’ We referred to this decision of 
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the Supreme Court in October last, 11 N. J. L. J. 292, and sug- 
gested the question whether it did not apply to our own corpora- 
tion tax act of 1884. 





No oNE who has traveled much can read without a feeling of 
malicious satisfaction the decision of the Supreme Court of Mary- 
land, that there are cases in which a man can have redress against 
the gate-keeper at a railroad station who shuts the gate in his face 
and holds it shut until after the train has gone. ‘The sense of 
impotent rage with which one regards that gate-keeper on the 
other side of the gate while the train stands quietly waiting there, 
cannot be fully compensated in damages, but in Baltimore & 
Ohio R. R. Co. v. Carr, 17 Atl. Rep. 1052, the court holds that 
there are cases in which some redress may be had. The court says 
in this case, though the gate-keeper may have been mistaken as to 
the departure of the train in fact, or as to his duty under the rules 
and regulations of the depot, yet, if the circumstances were such 
at the time plaintiff presented himself at the gate, as to entitle him 
to admission to the train then still being in the depot, and before 
it had started, such mistake of the gate-keeper could afford no 
defense to the right of the plaintiff to recover. Citing Railroad 
Co. v. Blocher, 27 Md. 277. In regard to the regulations for shut- 
ting the gates, the court said: ‘* That the enforcement of reasona- 
ble rules and regulations for the admission to trains in a crowded 
depot, where trains are constantly departing for different points 
and directions, is an actual necessity, does not admit of question 
or doubt. Such regulations are not only necessary to prevent con- 
fusion and for the preservation of order, but are necessary for the 
guidance and protection of the traveling public. And, such being 
the case, the railroad company must have power to make and 
require to be observed such reasonable rules and regulations. But 
such rules and regulations must always be enforced with due 
regard to the rights of the passenger. In the first place, the rules 
and regulations must not be of a nature to be unreasonably 
obstructive of the rights and convenience of the passenger; nor 
should they be enforced in an arbitrary and unreasonable manner, 
to the unnecessary hindrance and delay of the passenger, or in a 
manner to subject him to indignity or unnecessary annoyance.”’ 
In regard to damages, a charge to the jury ‘‘ that the plaintiff was 
entitled to such damages as they might find would, under all the 
circumstances, compensate him for the refusal to let him pass,”’ 
was held to be too broad. The court said: ‘‘ In cases of this char- 
acter the jury can only give such damages as were the immediate 
consequences naturally resulting from the act complained of, with 
right to allow exemplary damages for any malice, or the use of 
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unnecessary force, in the commission of the wrong alleged. Rail- 
road Co. v. Blocher, supra. The expenses incurred by the plain- 
tiff, occasioned by the refusal of the defendant to admit him to 
the train, such as the expense of a ticket to travel upon another 
train, and hotel expenses incurred by reason of the delay, may be 
allowed for ; and mere inconvenience may be ground for damages, 
if it is such as is capable of being stated in a tangible form, and 
assessed at a money value: and so for any actual loss sustained in 
matters of business that can be shown to have been occasioned as 
the direct and necessary consequence of the wrongful act of the 
defendant made the ground of action. Denton v. Railway Co., 5 
El. & Bl. 860; Hamlin v. Railway Co., 1 Hurl. & N. 408; Hobbs 
v. Railway Co., L. R. 10 Q. B. 111; Wood’s Mayne, Dam. 398, 
399 ; 2 Greenl. Ev. § 254. 





THE CASE Of Wood v. Chicago S. F. & C. R. Co., U. 8. Cireuit 
Court, N. D. Missouri, June 4, 1889, 39 Fed. Rep. 52, is interest- 
ing in connection with Chism v. Schipper, 51 N. J. L. (22 Vr.) 1, 
which we referred to last month, (12 N. J. L. J. 255.) That was the 
case of a builders’ contract providing that the decision of the arch- 
itect should be final and conclusive, and it was held that his de- 
cisions were fraudulent and an action might be maintained without 
his certificate. The Chief Justice, speaking for the majority of the 
Court, said that a fraudulent decision was not within the contem- 
plation of the parties, and that if the decision were regarded as an 
award it would be void for fraud on the part of the arbitrator. In 
the present case the question arose upon petition as if in a suit-at- 
law, and after deciding that a clause in a railway construction con- 
tract is valjd, which makes the engineer’s estimate and classifica- 
tion of work final and conclusive, the Court said: ‘*The next ques- 
tion 1s whether an estimate made by an engineer in accordance 
with such a stipulation can be avoided in a strictly-legal proceed- 
ing by proof of fraud, gross negligence or mistake? Of course, 
if an estimate thus made is regarded in the light of an award made 
by an arbitrator the authorities are practically all one way, that 
recourses must be had to a bill in equity, and that neither fraud, 
equity or mistake can be alleged or proven to avoid the estimate in 
a suit-at-law to recover a balance claimed to be due. The _ best 
considered cases on the subject, so far as my observation extends, 
treat estimates (especially final estimates) made by an engineer in 
pursuance of such provisions as an award that can only be avoided 
in Chancery, Herrich v. Railroad Co., 27 Vt. 673; Kidwell v. 
Railroad Co., 11 Gratt. 676-691; Railroad Co. v. Veeder, 17 Ohio 
396 ; Grant v. Railroad Co., 51 Ga. 353. It appears to me also on 
general principles whether such instruments are or are not techni- 
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cal awards, courts of equity alone have authority to vacate ther 
on the ground of mistake, fraud or gross errors amounting to 
fraud, when such estimates have been duly made according to con- 
tract provisions. If an engineer appointed by the parties fails to 
act—that is, fails to make an estimate—I have no doubt that a 
suit-at-law may be maintained on the contract to recover what is 
due. Starkey v. De Graff, 22 Minn. 431, Kistler v. Railroad Co., 
88 Ind. 460. A proceeding begun upon a construction contract 
containing a stipulation making the measurements, classifications 
and estimates of the engineer final and conclusive, in which pro- 
ceeding it is alleged by way of avoidance of estimates made by the 
engineer that they were collusive, fraudulent or grossly unfair and 
erroneous, is, in my opinion, essentially an equitable proceeding 
to obtain relief on the ground of mistake and should be so treat- 
ed. The question did not arise squarely in an action-at-law or 
demurrer to the declaration as in the New Jersey case, and it may 
be that the decision cannot be said to be distinctly opposed to that 
in the other case. The exception of the case of the failure of the 
engineer to make an estimate admits a good deal and would not 
have been allowed by the dissenting judges in the New Jersey 
case.’? The force of the decision is weakened by the fact that no 
notice is taken of the ruling of Judge Bradley in the U. 8. Circuit 
in New Jersey in Batchelor v. Kirkbride, 26 Fed. Rep. 899, 9 N. 
J. L. 199, which was relied upon and followed by the Supreme 
Court of New Jersey. 
HENRY W. ATWATER v. D. L. & W. R. R. CO. 
(Hudson County Circuit Court, July 13, 1889.) 

Pleading—Tort and Contract—Railroad mutation ticket such as is sold to the public 

Company— Refusal to sell Commutation Ticket. generally, is actionable, and the action is 


—The refusal of a railroad company with- properly brought in tort. 
out good cause to sell an individual a com- 


On demurrer to declaration. 

The action was in tort. Plaintiff's declaration recited that the 
plaintiff was a lawyer practicising in New York and living in East 
Orange, and was in the habit of traveling every working day 
between these places, and made the journey over the railroad oper- 
ated by the defendants, which is the only railroad between East 
Orange and New York; that from September Ist, 1884, up to 
March 1, 1885, he had been traveling and had purchased for each 
month a commutation ticket, which entitled and expressed itself to 
entitle the plaintiff to ride on each week day to and from New York 
and Kast Orange; that such commutation tickets have been for 
many years, and were during the period complained of, from 
March 1, 1885, to March 1, 1886, sold by the defendant to any 
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person applying for them, and to the public generally ; that the 
price was six dollars and fifty cents per month, which is less than 
the aggregate of the daily fares ; that on the 28th day of February, 
1885, the plaintiff applied at the regular ticket office in East 
Orange for a commutation ticket for the month of March between 
East Orange and New York, and tendered the sum of six dollars 
and fifty cents, the ordinary price, but the agent refused to sell 
him the ticket, and told him, as was the truth, that he had orders 
not to sell him any more commutation tickets, and he continued 
to refuse to sell him any until compelled to do so by mandamus 
from the Supreme Court. The declaration then recites the appli- 
cation for a mandamus, the rule to show cause, the time spent in 
taking testimony and the decision of the Court at the February 
term, 1886, as reported in Atwater v. D. L. & W. R. R. Co., 48 N. 
J. L., (19 Vr.) 55, and that a mandamus was then issued, and that 
then, beginning with March, 1886, the defendant again sold the 
plaintiff commutation tickets. The declaration then avers the re- 
fusal of the defendant to sell the plaintiff commutation tickets 
from March 1, 1885, to March 1, 1886, and that it was wilful and 
malicious and intended to punish him for having asserted what he 
believed to be his rights, and that it was intended to create and 
did create a belief in others that he had committed some wrong 
which rendered him an improper person to sell any commutation 
tickets to, and the declaration further averred that during this 
period he traveled daily between East Orange and New York, and 
paid for single tickets $141.75, *‘ which was $63.75 in excess of 
what he would have been obliged to pay if the defendant had sold 
him commutation tickets the same as to other persons.’’ There- 
fore the plaintiff said he was injured and had sustained damages to 
the amount of five hundred dollars. 

To this the defendant demurred, and alleged for causes of de- 
murrer (1) that the action did not sound in tort, and (2) that the 
facts alleged did not make out a cause of action. 

Mr. Flavel McGee, in support of the demurrer insisted that if 
there were any action, it was simply an action to recover back 
money paid by plaintiff for his transportation in excess of what he 
should have been charged, and that this was an action for money 
had and received, and the action should have been assumpsit. 

Knapp, J., said in answer to this that he thought an action 
against a common carrier in refusing to carry all on equal terms 
was properly brought in tort. 

Mr. McGee also argued that no cause of action was set out be- 
cause there had been no refusal to carry and that no action lay 
simply for refusing to sell a man a particular kind of ticket. On 
this point Judge Knapp said that since a common carrier was 
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obliged to serve all without discrimination, if he refused to sell to 
one individual a ticket such as was sold to the public generally, 
this was actionable, and, as a matter of law, entitled plaintiff to 
nominal damages, and to substantial damages if any were actually 
suffered. ; 

Mr. Gilbert Collins for the plaintiff was not called on. 

The Court after taking time to consider overruled the demurrer. 


Notrr.—The refusal of the Railroad Company to sell Mr. Atwater a commutation ticket 
arose out of a dispute between him and a conductor in regard to the payment of fare on a 
certain trip when he had inadvertently left his commutation ticket at home. Mr. Atwater 
had been riding regularly every day for several months on the same train, using a commu- 
tation ticket. One morning in going to New York he found that he had left it at home. 
He explained to the conductor that he had a commutation ticket which he left at home, 
and happening to have an ordinary trip ticket he offered to let him take it and hold it 
without cancellation until the next morning when he said he would produce his commuta- 
tion ticket and have him return him the trip ticket. The commutation tickets at that 
time had stamped on them the date of each day of the month for which they were good 
for rides east and west so as to show whether they have been used each way for each day, 
The conductor refused to do this, and demanded either the trip ticket for cancellation or 
payment of the fare. Mr. Atwater refused to do either, and told him he could stop the 
train and he would get off. He said he would not do this, but would have Mr. Atwater 
arrested. Mr. Atwater rode to New York without being arrested, and without paying 
fare, and nothing more was said until the first of the following month when on applying 
for his commutation ticket for that month, he was informed by the agent at East Orange 
that he had instructions to sell him no more commutation tickets. He then took the pro- 
ceedings for mandamus, which are reported in 19 Vroom 55.—Ep. 


THE CHAPIN HALL LUMBER CO. v. CAMP. 


(Essex Circuit Court, July 20, 1889.) 
Affidavit of Merits—Personal Service of Notice. 

A motion was made to open the judgment in this case, on the 
ground that the act of 1889, chapter CCX, did not allow the time 
of pleading to be shortened, unless a copy of the declaration was 
served personally upon the defendant. 

The declaration was served with the summons on July 5th, by 
leaving the same at the defendant’s place of residence. On July 
17th judgment was entered for want of a plea or affidavit of 
merits. 

Mr. W. C. Headley for the motion. 

Mr. James E. Howell, contra. 

The Court held that the judgment was irregularly entered, and 
for that reason vacated it. 

Depur, J., in deciding the motion construed the act of 1889, 
and among other things he said: The act was inartificially drawn; 
the third section was evidently added to it by some one other than 
the original draftsman, and in the process of amendment the act 
was made ambiguous; as it stands it is cumbersome and some- 
what confused, but at the same time I think that the object of the 
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legislature can easily be ascertained, and this act construed in 
such a manner as to effectuate the legislative intention. The ob- 
ject of the act (and that is the primary proposition in the construc. 
tion of all statutes) was to shorten the time of pleading, and to 
provide for the entry of a judgment by default within a shorter 
time than was provided for by the preceding statutes, and the ob- 
ject further was not to affect that shortening of time in all in- 
stances, but to leave the regular course of practice and procedure 
as established by prior statutes in force, except where the time is 
shortened under the provisions of this act. 

The legislative intent here was to provide for the shortening of 
the time for pleading where the declaration was served personally, 
and to provide for the shortening of the time for pleading, and the 
service of copy of declaration personally in two classes of cases : 

First. Where the defendant was actually in court and the plain- 
tiff served a copy of the declaration himself ; that service could 
only be made where the declaration was filed on or after the re- 
turn day of the summons, or, in common law parlance, after the 
defendant was in court, and for this contingency the legislature 
provided in the first section of the act. 

Second. And they then provided in the third section for an- 
other contingency, and that is for the service of a copy of the de- 
claration by the sheriff, and provided that that might be made in 
connection with the service of the summons as is now provided by 
law; that is extending the provisions of that section of the practice 
act which authorizes the service of the declaration with the sum- 
mons to the practice under the act of 1889, but nevertheless the 
service must be personal. The need of this interpretation can be 
easily seen. The first section of the act makes provision for the 
filing and service of the declaration after the defendant is in court. 
If the legislature had stopped there, the act of 1884, which author- 
izes the service of a copy of the declaration with the sammons, 
would have been superceded in cases within the provisions of this 
act. The legislature had in view the shortening of the time for 
pleading, provided that the copy of the declaration was served 
personally, and desired to retain the provisions of the act of 1884 
for the service of the declaration with the summons, and for this 
reason used the words ‘‘as now provided by law.”’ 

Mr. Howell. Has the Court held that the act of 1884 requires 
personal service ? 

THE Court. No, I do not know that the Court has ever held it, 
but this act of 1889 does. It gives you the right to serve your de- 
claration on the return day, and it give you also the right to have 
the declaration served with the summons, but if you want to take 
advantage of the act of 1889 you must serve it personally. 
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Nore.—This act is a good instance of the patchwork character of much of our legisla- 
tion. It was no doubt intended in adding the third section to make the new practice ap- 
plicable to a case in which the declaration is served with the summons, but it is hard to say 
that the language used expresses that intention. The first section is the only one which 
authorizes a judgment at the end of ten days, and that is upon the condition that notice 
is served after the defendant is in court. The third section only says that the declaration 
mentioned in the first section may be served with the summons as now provided by law. 
It may be that this only means to guard against the idea of a repeal of the act of 1884. It 
is certainly in terms only a permission to do what was already lawful. The learned judge 
has been charitable in his interpretation of it, and has construed it to extend the provisions 
of the first section because no other intention seemed to be reasonable. It is to be noted 
that there is yet one case unprovided for in the act, that is the case in which the declara- 
tion is served on the last of the days limited by law. The first section is expressly lim- 
ited to cases in which the declaration is filed sooner than is required by law.—Eb. 





POLICASTRO v. LAHNECKER. 


(Essex Circuit, April 17, 1889.) 
Duties and Liabilities of a Physician. 

This was an action against a physician for the death of a child 
alleged to have been caused by the neglect and want of skill of the 
defendant in his professional character. The child had been scald- 
ed, and the defendant being a physician was called upon to attend 
the child and did so for several hours, and the next day the child 
died in convulsions. It was alleged his treatment was altogether 
improper, and that it caused the death of the child. 

Mr. Wayne Parker for the plaintiff. 

Mr. Samuel Kalisch for the defendant. 

DepvuE, J., charging the jury, said: The issue is important not 
in money but in character. It involves the responsibility of a 
medical practitioner and his standing. At common law no suit 
could be brought for the death of a person ; now by statute a suit 
may be brought where the neglect was such that the deceased 
could have sued if he were alive. First, as to the defendant’s 
duty the failure to perform which was neglect. Every physician 
undertakes that he possesses competent skill. The law lays on 
him the obligation to use proper care. What are competent skill 
and proper care? The expressions are so indefinite that it is al- 
most impossible to be accurate. Some books say the standard of 
professional skill is the average skill of the profession, it being 
impossible to get the best. But it is almost impossible to strike 
the line of average in a profession that ranges from the top to the 
bottom, nor would this be fair ; it would exact from the specialist 
employed and paid for his peculiar skill no more than from the 
humble physician. Other books say “‘ ordinary skill,’’ ‘‘ ordinary 
care.’ Whatisit? Definition is difficult, and it puts all grades 
of the profession on the same level. The proper rule, I think, is 
that the law requires of the physician that degree of knowledge 
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and skill which is usual in the grade of the profession which he 
occupies, and in which he was employed in the particular case— 
in this case a general practitioner. Care in diagnosis of the des- 
ease, that is in examining into the condition of the patient. All 
depends in this case on the condition of the child. Medicine for 
one would be harm to another, etc. The judge went on to ex- 
amine the facts of the case and to inquire whether the defendant 
did exercise under the circumstances the care and skill to be ex- 
pected of a physician, who held himself out to be an ordinary gen- 
eral practitioner. 





WOLF v. BONNELL, ET AL. 
(Essex Circuit, April 17, 1889.) 
Matrimonial Domicile—Foreign Decree for Divorce—KHffect of 
in Suit on Endorsement by Married Women. 

This was an action on two promissory notes. Verdict was direct- 
ed to be entered against Bowers, one of the firm who made the 
notes, the other being a minor. The question arose on the liability 
of Mrs. Bonnell, the endorser. The defense was that she was a 
married woman. In answer to that it was insisted that she had 
been divorced, and the record of a decree for divorce obtained in 
Missouri was offered in evidence. ‘T'o this it was objected that the 
court in Missouri had no jurisdiction over the defendant, Mrs. 
Bonnell, and that the decree had been obtained without the ser- 
vice of process upon her but only upon publication in the news- 
paper. 

Depur, J., in disposing of the question, said: At common law, 
she could not contract, nor can she by statute guarantee or en- 
dorse. She was married here in February, 1868, to E. W. Bon- 
nell. On the first of April, 1868, they removed to Missouri, after 
living at Mrs. Bonnell’s mother’s house. They had acquired no 
matrimonial domicile here as husband and wife, although they had 
each lived here. In Missouri they lived with the husband’s 
parents on their farm. They stayed there till July, 1869, more 
than a year, and then Mrs. Bonnell left and came here with her 
two children. Afterwards a decree was got in Missouri without 
notice to Mrs. Bonnell, except a notice in the newspaper. If they 
had become domiciled in Missouri, the husband remaining there, 
she was domiciled there, and the courts of Missouri had jurisdic- 
tion in the divorce suit, and if they had and the decree being valid 
in Missouri, it is valid here. I think that is the rule to govern 
this case, especially as the force and effect of the record in Mis- 
souri comes here collaterally. It would be very different if one 
filed a bill for divorce against the other. Very different consider- 
ations would arise then. 
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(Essex County Circuit Court.) 


Elections.—Revision— Recount — Requis- 
ites of Petition for.—There is a difference 
between the requisites of a petition under 
the act of March 11, 1880 (Supp. Rev. 279), 
providing for a recount and a petition for a 
revision of an election under section 101 of 
the act concerning elections (Rev, 355.) Un- 
der the former act reason to believe and 
probable grounds of belief are all that are 
necessary to give jurisdiction to the court ; 
under the latter act it is only upon certain 
specified grounds that relief can be had. 
With respect to all these grounds, except 
those which are personal to the candidate 
and relate to his eligibility or conduct, the 
error must be one that is sufficient to change 
the result. When therefore it appeared that 
the canvassing board having several returns 
before them chose one which on its face was 
inaccurate, yet if they had taken the other 
one it would not have changed the result, 
this is not a suflicient ground for setting 
aside the election. 

A petition under section 101 of the act 
concerning elections (Rev. 355) must state 


the specific acts and circumstances which are 
relied upon as the ground for contesting the 
election. It is not enough to say that many 
ballots were cast for one candidate and 
counted for another, nor to say that a cer- 
tain number of ballots were improperly 
rejected, unless the petition also states the 
particular grounds upon which these bal- 
lots ought to have been allowed, or shows 
how they were improperly rejected, or whose 
ballots they were. 

The requirement of this statute that the 
petition shall set forth the particular cir- 
cumstances of the case, must be construed 
like the similar language in the practice act 
relating to a bill of particulars, in the act 
concerning imprisonment for debt relating 
to the affidavit, and in the liquor license 
act of March 1, 1888, relating to the com- 
plainant. The allegation of the ground of 
complaint must be of such particulars and 
upon such information as on the trial of 
the cause would amount to legal evidence of 
the acts which are the ground of the con- 
tract. 


On petition of Abraham Haussling for a recount. 

On the return of the canvassers of the election in Essex county 
in November, 1888, it appeared that Richard E. Cogan had a 
majority of twenty-five votes over Jacob Haussling. 

A petition was prepared and signed by Haussling and filed Nov. 
23, 1888, asking for a recount and alleging the following reasons: 

1. That in the Seventh District of the Sixth Ward of Newark 
there were two returns filed with the Board of Canvassers, both of 
which were certified by the whole board of election of the district, 
and that the one received and counted by the Board of Canvassers 
was entitled to no greater faith than the other, and should have 
been rejected by the board because it showed on its face its own 
incorrectness,. the total number of votes on the poll-list heing 469, 
and the votes returned for register of deeds being, for Cogan 188, 
for Haussling 275, and for Burnet 7. That is to say, 470 votes in 
all, or more than the number of votes cast at the election, and that 
there was before the board a return showing a poll of 469, and a 
total vote for register of the same number, that is to say, for Cogan 
184, for Haussling 277, and for Burnet &, and that the Board of 
Canvassers ought to have received and counted the return, which 
was correct upon its face, rather than the one which showed its 


own incorrectness by returning more votes than were actually cast. 
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2. That the statement of the result of the election in each of the 
districts, was erroneous in this, that there were votes cast in favor of 
the petitioner which were counted and declared by the inspectors 
for Cogan, and these declarations were accepted as true by the 
canvassers. 

3. That in all the election districts, in counting the ballots the 
head of the ticket only was called off, and the names of the persons 
balloted for were not read, and that upon many of the tickets 
headed ‘‘ Republican ticket,’’ the petitioner’s name was printed 
and pasted as a candidate for register, and that by reason of the 
failure to read all the names many tickets were counted for Cogan, 
which ought to have been counted for the petitioner. 

4, That in each election district there were many ballots cast for 
the petitioner which the judges refused to count and declare for 
him, and that said ballots were returned by the boards of election 
as rejected ballots, and that there were fifty-one ballots rejected, 
and the reasons for the rejection do not appear upon the certificate. 

5. That the whole number of ballots cast at the election for regis- 
ter was 51,178, and that the result announced by the canvassers 
differs from that announced by the various boards on the evening 
of the election, and that in all the polling districts the record of 
votes cast for register was made by the system of debits and 
credits instead of by counting each vote, and that the system is 
imperfectly understood and results in making many mistakes 
especially by reason of the scratching or patching and pasting of 
the ballots. 

The petition then alleged that the said votes really cast for the 
petitioner and allowed to Cogan, and also the ballots cast for him 
which the boards of election refused to count and allow for him, 
were sufficient to have changed the result of the election and to 
have caused the petitioner to be elected, and it prayed that the 
court would order a recount and pronounce judgment whether the 
petitioner or Cogan was elected and that the certificate to Cogan 
might be annulled and the petitioner put into possession of the 
office. 

The petition was endorsed by fifteen qualified electors. It was 
followed by an affidavit of John Bradner and Adolph Holgner that 
they are each a qualified elector and one of the persons who signed 
the petition, and that the facts, matters and things therein set 
forth are true to the best of deponents’ knowledge, information 
and belief. 

Notice of presenting the petition was given to Mr. Cogan. 

Messrs. Riker & Riker appeared on his behalf and made a mo- 
tion to strike out each section of the petition and also a motion 
to discuss the petition as well as a motion to quash the petition, 
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but the Court afterwards said the subject was considered by the 
Court as upon a motion for leave to file the petition. 

The grounds relied on by Mr. Riker were: 

1. That the petition failed to set forth any of the causes specified 
in section 101 of the Election law, and failed to give particular cir- 
cumstances. 

2. That no circumstances were set out in the petition which, if 
true, were sufficient to have changed the result of the election. 

3. That the statute made no provision for a general recount of 
the ballots, and that no ballot-box could be opened unless there 
was in the petition circumstances set forth which, if true, estab- 
lished the fact that error had been made in counting the vote in 
that particular box. 

4. That the affidavit did not comply with the statute which re- 
quires the petition to set forth the particular circumstances of the 
case duly verified by the oaths of at least two of the petitioners. 

Mr. Elvin W. Crane appeared for the petition. 

The matter was argued in December, 1888. 

The decision of the court was given orally on December 15th, 
1888. 

DrEPuE, J. said: This is a case of contested election. The petition 
is presented under section 101 of the Election law (Rev. Elections, 
page 355.) As to formal matters, it conforms to the statute, as for 
instance, with respect to the number of electors by whom it is 
endorsed and the bond, ete. 

A motion was made to strike out certain portions of the petition 
on the ground that they were not in conformity to the statute. 
This motion must be denied. No doubt this motion was made 
after the precedent of the case decided by Judge Parker at the 
Camden Circuit in January, 1886. (9N. J. L. J., p. 110.) But 
that was on a motion to strike out an answer. The proper motion 
was the one I indicated when the application was made ; that is, a 
motion to deny the application on the ground that the petition 
does not show a case within the statute. 

The statute under which this application is made is section 101 
of the act to regulate elections. 

There is another statute, the act of March 11, 1880 (Supp. Rev. 
277), which provides ‘‘ that whenever any candidate at any elec- 
tion in this State, or member of the Senate, or member of the 
Assembly, shall have reason to believe that an error has been made 
in any board of election, or of canvassers, in counting the vote or 
preparing the result of such election, whereby the result of such 
election has been changed, such candidate shall within ten days 
after such election be empowered to apply to any justice of the 
Supreme Court of this State who shall be authorized to order and 
cause a recount of such vote to be publicly made, etc.”’ 
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2. That the statement of the result of the election in each of the 
districts, was erroneous in this, that there were votes cast in favor of 
the petitioner which were counted and declared by the inspectors 
for Cogan, and these declarations were accepted as true by the 
canvassers. 

3. That in all the election districts, in counting the ballots the 
head of the ticket only was called off, and the names of the persons 
balloted for were not read, and that upon many of the tickets 
headed ‘‘ Republican ticket,’’ the petitioner’s name was printed 
and pasted as a candidate for register, and that by reason of the 
failure to read all the names many tickets were counted for Cogan, 
which ought to have been counted for the petitioner. 

4. That in each election district there were many ballots cast for 
the petitioner which the judges refused to count and declare for 
him, and that said ballots were returned by the boards of election 
as rejected ballots, and that there were fifty-one ballots rejected, 
and the reasons for the rejection do not appear upon the certificate. 

5. That the whole number of ballots cast at the election for regis- 
ter was 51,178, and that the result announced by the canvassers 
differs from that announced by the various boards on the evening 
of the election, and that in all the polling districts the record of 
votes cast for register was made by the system of debits and 
credits instead of by counting each vote, and that the system is 
imperfectly understood and results in making many mistakes 
especially by reason of the scratching or patching and pasting of 
the ballots. 

The petition then alleged that the said votes really cast for the 
petitioner and allowed to Cogan, and also the ballots cast for him 
which the boards of election refused to count and allow for him, 
were sufficient to have changed the result of the election and to 
have caused the petitioner to be elected, and it prayed that the 
court would order a recount and pronounce judgment whether the 
petitioner or Cogan was elected and that the certificate to Cogan 
might be annulled and the petitioner put into possession of the 
office. 

The petition was endorsed by fifteen qualified electors. It was 
followed by an affidavit of John Bradner and Adolph Holgner that 
they are each a qualified elector and one of the persons who signed 
the petition, and that the facts, matters and things therein set 
forth are true to the best of deponents’ knowledge, information 
and belief. 

Notice of presenting the petition was given to Mr. Cogan. 

Messrs. Riker & Riker appeared on his behalf and made a mo- 
tion to strike out each section of the petition and also a motion 
to discuss the petition as well as a motion to quash the petition, 
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but the Court afterwards said the subject was considered by the 
Court as upon a motion for leave to file the petition. 

The grounds relied on by Mr. Riker were: 

1. That the petition failed to set forth any of the causes specified 
in section 101 of the Election law, and failed to give particular cir- 
cumstances. 

2. That no circumstances were set out in the petition which, if 
true, were sufficient to have changed the result of the election. 

3. That the statute made no provision for a general recount of 
the ballots, and that no ballot-box could be opened unless there 
was in the petition circumstances set forth which, if true, estab- 
lished the fact that error had been made in counting the vote in 
that particular box. 

4. That the affidavit did not comply with the statute which re- 
quires the petition to set forth the particular circumstances of the 
case duly verified by the oaths of at least two of the petitioners. 

Mr. Elwin W. Crane appeared for the petition. 

The matter was argued in December, 1888. 

The decision of the court was given orally on December 15th; 
1888. 

DrpuE, J. said: This is a case of contested election. The petition 
is presented under section 101 of the Election law (Rev. Elections, 
page 355.) As to formal matters, it conforms to the statute, as for 
instance, with respect to the number of electors by whom it is 
endorsed and the bond, ete. 

A motion was made to strike out certain portions of the petition 
on the ground that they were not in conformity to the statute. 
This motion must be denied. No doubt this motion was made 
after the precedent of the case decided by Judge Parker at the 
Camden Circuit in January, 1886. (9 N. J. L. J., p. 110.) But 
that was on a motion to strike out an answer. The proper motion 
was the one I indicated when the application was made ; that is, a 
motion to deny the application on the ground that the petition 
does not show a case within the statute. 

The statute under which this application is made is section 101 
of the act to regulate elections. 

There is another statute, the act of March 11, 1880 (Supp. Rev. 
277), which provides ‘‘ that whenever any candidate at any elec- 
tion in this State, or member of the Senate, or member of the 
Assembly, shall have reason to believe that an error has been made 
in any board of election, or of canvassers, in counting the vote or 
preparing the result of such election, whereby the result of such 
election has been changed, such candidate shall within ten days 
after such election be empowered to apply to any justice of the 
Supreme Court of this State who shall be authorized to order and 
cause a recount of such vote to be publicly made, etc.”’ 
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Under that statute reason to believe and probable grounds of 
belief are all that are necessary to give jurisdiction to the court. 
It was under this act that the recount was granted in the contest 
over the senatorship. This provision, however, is quite different 
from that of section 101. That provides for a recount in certain 
special cases. There are seven subdivisions. The statute says 
‘that the election of any person to a county, township or city office 
may be contested for 

‘*T. Mal-conduct, fraud or corruption on the part of the mem- 
bers of any board of election in any township, ward or district, or 
of any member of the board of county canvassers sufficient to 
change the result. 

‘* TI. When the incumbent was not eligible to the office at the 
time of the election. 

‘** TIT. When the incumbent has been duly convicted before such 
election of any crime which would render him incompetent to exer- 
cise the right of suffrage, and the incumbent has not been pardoned 
at the time of the election. 

**TV. When the incumbent has given or offered to any elector 
or any member of a board of election, clerk or canvasser, any 
bribe or reward in money, property or thing of value for the pur- 
pose of procuring his election. 

‘*V. When illegal votes have been received, or legal votes 
rejected at the polls sufficient to change the results. 

‘* VI. For any error in any board of canvassers in counting the 
votes, or declaring the result of the election, if such error would 
change the result. 

‘* VII. For any other cause which shows that another was the 
person legally elected.” 

It will be seen that with respect to all the grounds, except 
those personal to the candidate and relating to his eligibility or 
conduct, the ground of contest must be an error sufficient to 
change the result. This is the prominent feature of this election 
law. With respect to misconduct on the part of members of the 
board of election in any one township, ward or district, section 
103 provides “ that it shall not be held sufficient to set aside the 
election unless the rejection of the vote of such township, ward or 
district would change the result as to that office.” 

Section 104 prescribes the requisites of a petition. It must set 
forth one or more of the causes specified in section 101, and the 
particular circumstances of the case duly verified by the oaths or 
affirmations of at least two of the petitioners, which shall be 
filed with the clerk upon the contestants filing a bond for costs. 

And section 105 provides ‘‘that when the reception of illegal, 
or the rejection of legal, votes is alleged as a cause of contest, the 
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names of the persons who so voted, or whose votes were rejected, 
with the township, ward or district where they voted or offered 
to vote, shall be set forth in the petition, if known.”’ 

The objections made to the jurisdiction of the court on this peti- 
tion to review the election (not necessarily a recount) are these: 
The canvassing board had several returns from the Seventh district 
of the Sixth ward of Newark, and they chose to count one that 
was wrong on its face. It gave as the total vote 469. The vote 
for Cogan, 188; the vote for Haussling, 275; the’vote for Burnet, 
7, making in all 469, more than the whole vote cast, whereas, there 
was another return in which the sum of the votes of the several 
candidates was the same as the total vote as given by the canvass. 
ers, and that the canvassers ought to have taken this return rather 
than the other. If I have the figures right this ground ‘of objec- 
tion is within the statute, but the difference is so small that it 
would not have changed the result, and in this respect therefore 
the objection does not come within the statute. 

Now, as to the second objection that there were votes cast in 
favor of the petitioner which were counted and declared by the 
inspectors for the other candidates, and that these declarations 
were accepted as true by the canvassers: In the first place there is 
no such statement of the particular circumstances of the case as 
was required by Judge Parker in the opinion I will presently refer 
to, and is called for by similar words in other statutes as construed 
in other cases in this state, in which the meaning of these terms 
has received a judicial determination. The third subdivision of 
the petition is subject to the same defect. There are no particu- 
lars given, but simply a general allegation. So also with regard to 
the fourth. It is not enough to say that many ballots were cast 
for Haussling and counted for Cogan, nor that many ballots were 
improperly rejected, nor is it enough to mention the number, e. g., 
fifty-one, unless the petition states also the particular grounds on 
which these ballots ought to have been allowed, and shows 
how they were properly or improperly rejected and whose ballots 
they were. 

The decision of Judge Parker in the Camden election case is a 
leading case on thissubject. It is Burrough v. Branning, 9 N. J. 
L. J., page 110. It has been cited in every court by the judges 
for whom questions concerning a recount in cases of election have 
come. This case arose not on a petition but on an answer: an an- 
swer, however, which was not responsive but in the nature of a 
counter claim. Nevertheless the qtiestion arose on the construc- 
tion of this statute, and it was probably because the judge struck 
out the answer in that case that this motion was made in this case. 
The case is very long, but I will read parts of it. The syllabus 
contains the following propositions : 
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‘‘The answer or statement of defense need not be in writing or 
under oath, but if the defense sets up new matter constituting a 
distinct charge to be investigated, this must be in writing in detail 
and under oath. 

‘* A petition for a recount must be under oath and in detail and 
must be indorsed by fifteen electors, and verified by at least two of 
their number. It must give the names of those whose votes were 
improperly rejected if known, and if they are not known this must 
be alleged. 

‘*On a petition for a recount of an election for fraud in one dis- 
trict the Court cannot try the question of fraud in another district , 
upon an answer alleging such fraud.’’ The case shows thata peti- 
tion was presented to the Circuit Court signed by Edward Bur- 
rough praying the Court to determine whether he, the contestant, 
or John W. Branning, the incumbent, was legally elected to the 
office of county clerk. The petition was in legal form and was 
signed not only by the contestant, but also by more than fifteen 
qualified electors of the county, and was verified by the affirmation 
of the contestant and the oaths of two of the electors. 

The judge said: ‘*‘ The ground of contest is set forth with parti- 
cularity in the petition. It alleges a case under the first and sixth 
subdivisions of section 101, of the election law. That section pro- 
vides that the election of any person to a county, township or city 
office may be contested, for (1.) Mal-conduct, fraud or corrup- 
tion on the part of the members of any board of election in any 
township, ward or district, or of any member of the board of county 
canvassers, sufficient to change the result. * * * (6.) For any 
error in any board of canvassers in counting the votes, or declaring 
the result of the election, if such error would change the result.’ 

It will be seen that the petition of the contestant conforms 
strictly to the provisions of the act in that it charges distinctly and 
specifically acts and circumstances which, if proved, will show 
mal-conduct and fraud on the part of one of the members of the 
board of county canvassers sufficient to change the result of the 
election for county clerk. * * * The incumbent has filed a 
paper termed an answer to this petition. A motion is now made 
by counsel of contestant to strike it from the files; or if such mo- 
tion be not granted, then to strike out so much of the answer as is 
not responsive to the charges contained in the petition, but sets up 
new matter. * * * But there are parts of the answer which 
are not responsive, and the question is whether those parts should 
be stricken out. 

This brings me to the examination of the contents of the answer 
which I will state briefly. After denying every material allega- 
tion of the petition in direct terms, it proceeds to set up new mat- 
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ter claimed to bear on the result of the election in other voting 
districts in said county not brought in question by the petition. 
The answer as to these avers that in the statement of the result of 
the said election there was error in this, that the contestant was 
credited with a large number of votes which were reckoned in his 
favor, to wit: one hundred or more, to which he was not legally 
entitled ; and that the board of election unlawfully received a 
large number of illegal votes cast, which they reckoned for said 
contestant, to wit: to the number of one hundred or more, and 
that in the course of said election the board of election unlawfully 
rejected a large number of legal votes given for the defendant, to 
the number of one hundred or more. 

The statement of the contents of that answer by the judge makes 
it appear that they are substantially such as are contained in this 
petition. 

After showing that the statute required that a petition should 
be signed by at least fifteen qualified voters, and arguing that an 
answer which was in effect the counter claim must be verified in 
the same way, the judge went on to say: ‘‘ But suppose the an- 
swer filed in this case had been indorsed by the statutory number 
of qualified electors and been duly verified, it would still be defect- 
ive (except as to the township of Haddon) in not stating specifical- 
ly the grounds of contest. The statute requires the setting forth 
of one or more of the causes of contest stated in the subdivisions of 
section 101, and also the particular circumstances. The answer 
under consideration does not conform to the lawin this respect. 
The general charges in the answer alleged that legal votes tendered 
for the incumbent were illegally rejected to the number of one 
hundred or more at each of said twenty-one voting districts ; and 
that illegal votes to the number of one hundred or more in each of 
said districts were received and counted for contestant. * * * 
It is not claimed that the allegations of the answer (except as to 
the election in Haddon township) bring the grounds of contest un- 
der any of the subdivisions of section 101, except number 5 which 
provides for the hearing and determination by the Circuit Court 
when illegal votes have been received or legal votes rejected at the 
polls sufficient to change the result.”’ 

The allegation of the petition in the present case was similar to 
that contained in the first subdivision of this answer in regard to 
the board of canvassers, and the judge held substantially the view 
that I have expressed with regard to the sufficiency of that part of 
the petition, provided that it would show that the error would 
change the result of the election. 

Now the judge finally says upon the merits that ‘‘ the testimony 
will be directed to the issue made as to the alleged fraud, false de- 

18 
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claration of result, the production of the alleged fraudulent paper 
and also the alleged erroneous counting of the same and the declar- 
ing and certifying the result by said board of county canvassers. 
These constitute the issue in the proceeding before the Court tend- 
ered by the petition and accepted by the responsive part of the an- 
swer.’? And that was the final decision of the Court, striking out 
that part of the answer not responsive to the petition on grounds 
that related to the construction of the statute. 

The language of this statute is setting forth one or more of the 
causes specified in section 101 and the particalar circumstances of 
the case duly verified by the oath of two of the petitioners. The 
same language almost literally is found in a number of statutes. 
Among which is that authorizing imprisonment for debt. That 
statute says: ‘‘ Specifying the nature and particulars of the debt 
or demand.”’ A long course of decisions on this statute maintains 
that it must be such particulars as in the case of an account are 
contained in a bill of particulars. So the second section of the act 
of March 7th, 1888, relating to licenses regulating the sale of in- 
toxicating and brewed liquors provides for a complaint under oath, 
alleging that a license has become forfeited and void and speci- 
fying the acts complained of which shall be alleged to have work- 
ed such forfeiture. The courts in construing that statute have uni- 
formly held that the allegation of the ground of complaint must be 
made on such information, as on the trial of the cause would 
amount to legal evidence of the doing of the acts which are alleg- 
ed to be the ground of forfeiture. Allowing the construction con- 
tended for by the petitioner in this case—and that is the only con- 
struction on which the affidavit could be held sufficient—it would 
allow any two persons, on information obtained on inquiry, to 
make the affidavit and set on foot the investigation authorized by . 
the second section of the act, and it would be the same substantial- 
ly as under the statute of 1880, and a recount could be obtained on 
grounds, which the Supreme Court has held not sufficient as the 
basis for obtaining a warrant or a capias under that section of the 
practice act which relates to imprisonment for debt. 

If this construction were allowed on this statute, it will apply to 
imprisonment for debt and to many other statutes on which the 
Supreme Court has already decided. The same principle would 
apply to the two statutes I have mentioned and to several statutes, 
in which summary proceedings of various character are authorized. 
The petition must set out the particulars of the irregularity in rela- 
tion to which the investigation is sought to be made, setting out 
the particular facts and circumstances, and showing from those 
facts and circumstances that if those errors were corrected the re- 
sult of the election would be changed, and it must be verified by 
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affidavit which vouches for the truth, or at least the means of 
knowledge of the truth of the facts set out in the petition. This is 
Judge Parker’s decision on the construction of this statute provid- 
ing for a recount and has been followed by all the judges. 

It was suggested that the petitioner should amend his petition. 
If he thinks the application is necessary, though I do not think it 
is, of course I will give him the opportunity to withdraw the peti- 
tion. I think the application may be made at any time or a fresh 
petition made, and that the refusal on one petition to award an in- 
vestigation would not conclude the petitioner from making a new 
application ; but if the petitioner desires leave to withdraw his 
petition or to amend, I will grant it, or else I will certify the case 
to the Supreme Court and put it on the list of the main Court for 
argument, I quite agree with Judge Parker that the statute 
should be liberally construed, but that the construction should not 
go so far as to confera special statutory jurisdiction which the 
legislature does not confer. 


Nore.—There was a petition filed in Union county, November 18, 1887, by Samuel M. 
Oliver, candidate for the office of county clerk. The allegations as to the votes improperly 
counted or rejected were as general as in the petition in the present case. There was a 
statement that the final certificate of the board of canvassers was made from memory and 
differed by ten votes from a written certificate previously made and filed by them. There 
was also an allegation that the errors were sufficient to change the result. Judge Van 
Syckel made an order for a recount. Ep. 
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1. The principal object intended to be cation of the ground of the demurrer in 


accomplished by the adoption of 225 of the 
rules requiring a demurrant to state the 
particular grounds of his demurrer, was to 
secure greater fairness and thoroughness in 
the discussion of questions arising on gen- 
eral demurrer than could be had under the 
old practice. 

2. Under 4225 a simple statement of want 
of equity, in the usual language of a general 
demurrer, will constitute a sufficient specifi- 


cases where the Court finds, on looking at 
the complainant’s bill, that his right to re- 
lief is doubtful or uncertain, but where the 
defect is obscure or latent to such an extent 
that the Court, on inspecting the complain- 
ant’s bill, cannot readily discern it, there 
the demurrant will be required to make a 
more explicit statement of the ground on 
which his demurrer is founded. 


On application to strike out demurrer. 
Mr. Edward A. Day and Mr.John W. Taylor for motion. 


Mr. 
contra. 
Van Fueet, V. C.: 


Robert H. McCarter and MM. 


Thomas NN. McCarter, 


The suit in this case was instituted origin- 


ally by Elisha M. Fulton against John Greacen, junior, and was 
brought to obtain a decree establishing Fulton’s right to an ease- 
ment in Greacen’s land for the passage of water from the Morris 
Canal to a paper mill owned by Fulton, and which water Fulton 
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used to operate his mill, and also to prevent Greacen, pending the 
litigation, from diverting the water from the mill. 

After a hearing on an order to show cause why an injunction 
should not issue, Greacen was enjoined from diverting the water. 
Fulton v. Greacen, 9 Stew. 216. Greacen subsequently died 
testate, and after his will had been admitted to probate, his execu- 
tors and devisees were substituted as defendants in his place. 
While this was the condition of the suit as to parties, Fulton con- 
veyed the mill, to which the easement in controversy was appur- 
tenant as well as his right to the water in dispute, to the Essex 
Paper Company, and the Essex Paper Company subsequently with 
a view of obtaining the benefit of previous proceedings in the 
cause, obtained leave after contest, to file an original bill in the 
nature of a supplemental bill. Fulton v. Greacen, 17 Stew. 443. 
To the bill which the Essex Paper Company filed under the leave 
so given, the defendants have filed a general demurrer without fur- 
ther or other statements of the ground of demurrer than by saying 
in the usual language of a general demurrer, that the complainant 
has not in and by his bill made or stated such a case as entitles it 
to any discovery from the defendants or to any relief against them 
or either of them. 

The complainant now moves to strike out the demurrer because 
it does not state the particular ground or cause on which it is 
founded, as paragraph 225 of the rules requires. That paragraph 
reads as follows: ‘‘ Every demurrer, whether general or special, 
shall state the particular grounds of the demurrer.’’ The new or- 
ders in chancery of England contain a clause identical in purpose 
with our rule. 

Rule second of order 28 requires that a demurrer shall state 
the special ground on which it is founded ; our rules require that 
the particular ground shall be stated, so that it is manifest from 
their language that the scope and design of both are the same. 
The meaning of the English rule is settled. It was first construed 
by Mr. Justice Koy at Chambers, and afterwards in the Courts of 
Appeals by Sir George Jessel, M. R., and Lord Justices Baggallay 
and Lindley in Biddis v. McKean, 20 Ch. Div. 512. There as 
here a general demurrer had been filed, without stating other cause 
than want of equity, and there as here the complainant applied to 
have the demurrer struck out because it did not specify the ground 
on which it was founded. But the Court held that an averment 
of want of equity in the usual language of a general demurrer will 
constitute a sufficient specification of the ground of demurrer un- 
der the rule, in a case where it appears to the Court on inspecting 
the complainant’s bill that his right to relief assuming all his facts 
to be true is doubtful. The Master of the Rolls said: ‘‘ Thisisa 
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case in which I must say that the plaintiff had some reason to ex- 
pect a general demurrer for want of equity. I do not mean to 
prejudge the question whether the demurrer will succeed, but the 
equity is not obvious at first sight. * * * Ihave not heard a 
suggestion in what better form the demurrer could have been put 
in such a case as the present. It is urged that if we hold this de- 
murrer good in form the directions of order 28, rule 2, will be 
nugatory, but that is not so. Ido not think that it was intended 
to make it impossible to demur in a case where the statement of 
claim is so framed that the only way of meeting it is by the simple 
allegation that it shows no cause of action. In many cases a gen- 
eral demurrer like this would be improper, but I think it is not 
in the present case.’ And Mr. Justice Lindley said, in sub- 
stance, that the specification of the ground of demurrer contained 
in a general demurrer, would not, as a general rule, be sufficient, 
but whether it will be sufficient or not in any particular case, must 
depend entirely upon the form in which the plaintiff has stated his 
claim. The English rule as enforced in practice may be correctly 
stated as follows: Where the Court finds, on looking at the com- 
plainant’s bill, that his right to relief is doubtful or uncertain or, 
in the words of Sir George Jessel, that his equity is not obvious at 
first sight, then a simple statement of want of equity will, under the 
rule, constitute a sufficient specification of the ground of the de- 
murrer, but where the defect or infirmity on which the demurrer 
is founded is obscure or latent to such an extent that the Court 
cannot on inspecting the complainant’s bill, readily discern it, 
there the rule requires the demurrant to point out by a plain state- 
ment the specific grounds on which his demurrer is founded. 

This construction gives full effect to the fundamental purpose in- 
tended to be accomplished by the adoption of the rule which was 
to secure greater fairness and thoroughness in the discussion of 
questions arising on general demurrer than could be had under 
the old practice. Under the old practice it sometimes happened 
that although a general demurrer was well founded in point of law 
yet the ground upon which it rested was so far beyond the line of 
vision of the ordinary practice that he could not see it without 
having it pointed out to him, and only lawyers of very extended 
experience or unusual acumen would readily discern it. 

A simple allegation of want of equity gave the ordinary practi- 
tioner in such acase no information whatever of the ground on which 
his statement of his client’s case would be attacked. The demurrer 
rather emboldened than disturbed him, for not seeing the ground 
of the demurrer he supposed none existed, and he would proceed 
to the argument of the demurrer in ignorance of the ground on 
which it rested, and generally without preparation, and the conse- 
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quence was that in such cases the Court was either compelled to 
defer the cases for fuller argument, or to decide it upon an im- 
_ perfect argument. 

The purpose of the rule was to cure this mischief by making it 
the duty of the demurrant, when he filed his demurrer, to make 
such a disclosure of the ground of his demurrer as would render 
it probable when his demurrer came on for argument that all the 
questions raised by it would be fully, fairly and thoroughly 
discussed. Adopting the view above expressed as the true inter- 
pretation of the rule under consideration I think the defendants 
should either make a more explicit statement of the ground on 
which the demurrer is founded, or that an order should be made 
striking out their demurrer. A careful reading of the complain- 
ant’s bill has not satisfied me that it is so plainly and radically 
defective, that even if all its averments are taken to be true, still 
no part of the relief which it asks can be given to the complainant. 
That being the case the rule under consideration, as I understand it, 
makes it the duty of the Court to require the demurrants to give a 
more specific or particular statement of the ground of theirdemurrer 
than that contained in their demurrer as at present framed. The 
question involved being one purely of practice, and as such espec- 


ially subject to the control of the Chancellor, I did not feel author- 
ized to decide it without first submitting my views to him for crit- 
icism and revison. He has read this opinion and given the 
question presented for decision such consideration as his other 
duties permitted, and I have his permission to state that he concurs 
in the construction of the rule in question whieh this opinion 
adopts. 


MINFORD v. TAYLOR, 
(N. J. Supreme Court—At Chambers in Newark, July 29, 1889.) 
Affidavit—Requisites of Foreign Jurat. 

The affidavit toa petition for discovery had been taken in New 
York. The jurat was as follows: ‘‘ Sworn and subscribed before 
me, this 25th day of April, A. D. 1889, before me, Thomas Jones, 
Notary Public.’’ (Seal). (Certificate filed in Kings county.) Upon 
this an order for discovery was made and the defendant was served 
and his counsel appeared before the commissioner and objected 
that the affidavit was insufficient. Thereupon a certificate of the 
County Clerk of the County of New York was obtained and at- 
tached to the jurat, which certified that the officer was a notary 
public of the County and State of New York duly commissioned 
and sworn and authorized to administer oaths. A new order was 
made directing the defendant to appear and made discovery before 
the same commissioner. He did appear and was examined subject 
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to objection that the affidavit was insufficient and afterwards notice 
was given of a motion to set aside the order for discovery. 

Mr. James Buchanan insisted that the petition was not sufficient- 
ly verified because the jurat did not follow the statute which,in case 
of an affidavit taken by a notary in another state, provides for the 
recital of the notary in the jurat that he is such notary as well as 
his official designation accompanying his signature. In support 
of this he cited the decision of Judge Nixon upon this very point 
in Sutherland v. Jersey City & Bergen R. R. Co., N. J. L. 
J. 45. 

Mr. Edward Q. Keasbey, contra, argued that the statute provid- 
ed especially for the proof to be required on an indictment for per- 
jury and that it was enough if it appeared clearly from the notary’s 
own certificate and his seal that he was a notary public, and he in- 
sisted that a distinction was made in the statute between notaries 
and other officers, and that the laws of New Jersey recognized a 
notary public as an officer to whose acts attested by his seal credit 
was given all over the world. He cited Fenchlwanger v. McCool, 
2 Stew. 151, where it was held that an answer taken under a 
notary’s seal in another state is sufficient under the 164th Chancery 
rule, and also Saltar v. Applegate, where it was held that the 
Court will intend that a justice of the peace in Nova Scotia had 
power to administer an oath to commissioners, although it no- 
where appeared in the proceedings and return to a commissioner. 
He argued also that it could not have been intended that the 
notary must assert twice that he was a notary, but that it was 
enough if it appeared anywhere in his certificate. 

DerpvueE J., in disposing of the motion said: The office of a notary 
public was one of the highest honor. He was appointed by the 
highest executive power. His office was one relating to the law of 
nations, but it was unrecognized by the common law. It was not 
necessary that a notary should present and protest a domestic bill 
of exchange, but in the case of a foreign bill his acts attested by 
him were recognized everywhere. With regard to domestic mat- 
ters, whatever authority the notary has is obtained from some 
statute; with respect to affidavits the power is obtained from the fifth 
section of the act concerning oaths. The act gives the power not 
to a notary public, but to some notary public. He must be a no- 
tary public of the state in which the oath is taken. There must 
also be proof that he is that notary public. The statue speaks of 
sufficient proof that he is such notary. It must be proof that he 
is a notary of that state. Now what is the proof required? It may 
not be the only proof, but there must be some proof. It must ap- 
pear that he is a notary public of the State of New York. It does 
not matter where it appears; it may be after his signature or be- 
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fore. The signature and official designation are a part of the jurat. 
It would be of no consequence that it is not recited in the first part 
of the jurat that he is a notary public if it appeared any where in 
his certificate that he is a notary public of New York; but nothing 
appears here in his certificate but that he is a notary public of 
Kings county. I cannot take judicial notice that this is in New 
York, and it is with the notary’s certificate alone that I now have 
todo. It is his certificate that the statute prescribes as proof and 
not the certificate of the County Clerk. I think that since so much 
depends in these proceedings on the validity of the order I had 
better set aside this order and let a new application be made. 

It was suggested by counsel that a billin Chancery had since been 
filed praying for the discovery and the appointment of a receiver 
in aid of the same execution, and the Judge said this might bea 
good reason for not making another order in the Supreme Court, 
and that he would hear argument upon the question of the ap- 
plication when made. 





WILCOX ». WILCOX. 
(Court of Chancery of New Jersey—In Chambers at Newark, August, 1889.) 


Attachment for contempt—Alimony—Suit to enforce decree of 
Joreign court. 


This was a bill filed to enforce the decree of the City Court of 
Brooklyn, N. Y. 

Angelina Wilcox obtained a decree against her husband Fred. 
W. Wilcox in the City Court of Brooklyn for a divorce a mensa et 
thoro, with $50 a month alimony and $250 counsel fees. 

After the signing of the decree the defendant removed to New 
Jersey. Thereupon Mrs. Wilcox filed a bill to enforce the decree 
of the Brooklyn Court. 

After filing of answer by defendant complainant moved for an 
allowance of alimony pendente lite and counsel fee. Court made 
an order directing defendant to pay to complainant $30 a month 
and $50 counsel fee. 

Defendant disobeyed the order and the complainant obtained an 
order to show cause why the defendant should not be attached for 
contempt. 

Affidavits were taken in answer to the moving affidavits, and 
others were taken in reply. It was shown by the affidavits on the 
part of the defendant that he was earning only $10 a week and his 
two sons eight dollars, and he said that he was unable to pay the 
alimony. 

Mr. Walter J. Knight, for the defendant, insisted that the 
Court had no right to make an order for alimony pendente lite 
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and counsel fee in the present suit upon the ground that this was 
a bill to enforce a decree of a foreign state, and not such a pro- 
ceeding as would justify the granting of alimony and counsel fee. 
He cited McDonough v. McDonough, 26 How. Pr. 193; Miller v. 
Miller, 43 Howard Pr. 125; Douglas v. Douglas, 13 Abbott’s Pr. 
(N. 8.) 291; Coddington v. Coddington, 10 Abb. 450 (Sup. Ct. N. 
Y Sp. T. 1860). 

Birp, V. C.: Held, he had no power at this time to review the 
order of the Chancellor ; that the order having been made it must 
be obeyed. He made an order of commitment. 


PLUME v. LOCKWOOD. 
(N. J. Supreme Court—At Chambers in Newark, July 29, 1889.) 


Expenses and Services of Tenant—Common Action at Law will 
not lie to Recover. 


Motion to set aside the report of John R. Emery, Esq., referee. 

DeEpvuE J., said: This is an action of assumpsit at law to recover 
back moneys paid and the right of action is alleged to arise out of 
the following circumstances: The plaintiff, Gifford Plume, and his 
sister, Mrs. Lockwood, the defendant, with a third person were 
devisees of Susan Plume, deceased. The third person was Mr. 
Staats S. Morris. At the request of Mrs. Lockwood and Mr. 
Morris the plaintiff became the manager of the joint estate. That 
commenced as early as 1864, the time of the death of Susan Plume. 
The bill of particulars shows the character of the duties of Gifford 
Plume. They were such as belong to one tenant in common hav- 
ing charge of a joint estate—paying taxes, collecting rents, etc. 
There was a sort of settlement some years after, and at that time 
Mr. Plume paid over to Mrs. Lockwood, $19,000 which seemed to 
be the amount due her. Mr. Plume continued to act as manager 
until the property was sold under proceedings for partition. This 
suit lasted several years and was finished in 1879. Suit was brought 
in 1877 by Gifford Plume to recover back moneys over-paid: not 
over-paid as more than her share, but over-paid allowing for dis- 
bursements and compensation for his services. The only question 
is whether these can be recovered in an action at law. It was re- 
ferred to Mr. Emery, and he reported that there was no legal 
ground on which recovery could be based. 

Legal principles and not mere matter of form stand as an abso- 
lute barrier to recovery at law. If the suit would not lie original- 
ly on the facts of the case at law, it would not lie when there has 
been no change in the circumstances to recover back the moneys 
paid. The report must stand. 
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EDITORIAL NOTE. 


Ir THE LEGISLATURE next winter concludes to legislate further 
regarding the much-legislated-for District Court it would be well to 
consider the advisability of repealing the special act under which the 
Newark Court acts, and put these courts under the general act. The 
present system is productive of confusion to lawyers and litigants. 
Much of the yearly legislation on the subject does not apply to the 
Newark Court, because put in the form of amendments to the gen- 
eral act. They are the only courts of law in this state having jur- 
isdiction over the matter in which the maker and indorser of a 
promissory note cannot be joined as defendants in the same ac- 
tion ; and in which the maker of a note cannot be used by the 
name or initials with which the note is signed. They are also 
unique in retaining the common law names of actions. This ques- 
tion may also arise: the general district court act was not a 
special cr local act, because it merely established, in other cities, 
courts similar to those then existing in Newark—is not an amend- 
ment to the act open to that objection? Amendments to that act 
affect the courts in only six of the seven cities in which such 
courts exist. Legislation of that character may not be forbidden 


as affecting the internal affairs of towns and counties, Rutgers v. 
New Brunswick, 42 N. J. L. (13 Vr.) 15; still it is ‘‘special and 


local,’’ and notice should be given of its introduction. We doubt 
if the statutory notice is given of many of the amendments to the 
general act that have been passed. The best remedy would be to 
repeal all existing acts and pass a general act applicable to all 
cities, and revising and consolidating the act of 1877, and its num- 
erous supplements defining clearly the jurisdiction of the courts 
and regulating their practice. Some suggestions for such a revi- 
sion were made in an article on this subject in 11 New JERsry 
Law JOURNAL 4. 


—> * 


MISCELLANY. 


tire because he had reached the age of 
sixty. A judge of the High Court of Eng- 
land is entitled to retire upon a pension 
after a service of fifteen years. There are 





THE SENIOR JUDGES OF THE HIGH 
COURT. 


A glance at the Bench of the High Court 
of Justice in England will show that the 


English judges, as well as those of the 
United States Supreme Court, are quite 
willing to go on with their work long after 
they have earned the right to retire upon a 
pension. In New Jersey we give them no 
such option, but even that is better than to 
compel a judge like Chancellor Kent to re- 


now five members of the court who have 
served this term and are entitled to the 
pension, but go right on with their work. 
They are Sir James Hannen, Lord Esher, 
Mr. Justice Denman, Baron Pollock and 
Lord Chief Justice Coleridge. 

Sir James Hannen has served six years 
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and a half beyond the term of fifteen. He 
is president of the Probate and Divorce and 
Admiralty Division and is now presiding 
over the commission to try the charges 
against Charles 8S. Parnell and the Irish 
members. He visited this country with 
Chief Justice Coleridge some years ago. 

Lord Esher completed last month his 
twenty-first year of service upon the bench. 
He was promoted from the Common Law 
side of the courts to the office of Master of 
the Rolls and the virtual presidency of the 
Court of Appeal; for itis he and not the 
Lord Chancellor who really presides over 
that court. He is a man of spirited temper 
and keen, clear intellect, with a good deal of 
humor and a fine physique. An athlete in 
his youth, and three times a member of 
the Cambridge crew, he is now in robust 
health and stands six feet in his stockings. 

Mr. Justice Denman is the senior puisne 
judge of the Queen’s Bench Division. He 
isin his seventieth year and has served 
nearly two years beyond his fifteen years, 
although his health is not very good. 

Baron Pollock is one of the old Barons of 
the Exchequer appointed in 1873. He is 
only sixty-six, but his hearing is not very 
good, and there are rumors that he and Mr. 
Justice Denman may retire during the 
present long vacation. 

Lord Coleridge served in Parliament 
from 1865 to 1873 and held the offices of 
Solicitor-General and Attorney-General. In 
1873 he declined the position of Master of 
the Rolls, and was appointed Chief Justice 
of the Common Pleas on the death of Sir 
William Bovill, and in 1880 he succeeded 
Sir Alexander Cockburn as Lord Chief Jus- 
tice of England. 

Mr. Justice Field is seventy-six and will 
be entitled to retire next February, and, 
although he has an elastic step and jaunty 
air, he is very deaf and is likely to aail 
himself of the pension. 

Sir John Walter Huddleston is the last 
ofthe Barons of the Exchequer, and was 
appointed in 1875, just before the court was 
merged with the others in the High Court 
of Judicature. He is in ill health and will 
probably retire next year. 

Mr. Justice Manisty is eighty-one years 
of age, and, although his hearing is not very 
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good, he is hard working and capable, and 
seems to have no notion of retiring until he 
has earned his pension in 1891. 

Mr. Justice Hawkins was famous as a 
counsel in criminal trials, and held a gen- 
eral retainer from the Jockey Club. He is 
now the judge at the Old Bailey, and is 
sometimes called “ the hanging judge.” He 
is equally well known at Epsom, and is a 
great authority on matters concerning the 
turf. 

Mr. Justice Stephen, who has just tried 
the Maybrick case, was appointed in 1879. 
He was a great criminal lawyer, and wrote 
a history of the criminal law, and is best 
known by his Digest of the Law of Evi- 
dence, which is, in substance, the Indian 
Evidence Act prepared by him. 

The other members of the Common Law 
Bench are Justices Mathew, Cave, Day » 
Smith, Wells, Grantham and Charles. 

The only two ex-members of the Bench 
now living are Sir James Bacon, who is 
ninety-two years old, and Sir William 
Robert Grove. 





THE PROPOSED AMENDMENTS TO 
THE CONSTITUTION. 


We print below the concurrent resolution 
adopted at the last session of the Legisla- 
ture proposing amendments to the Constitu- 


tion. They ought to be carefully consid- 
ered by the bar before they come to be 
acted on by the next Legislature, for the 
opinion of the bar ought to make itself felt 
on a subject of this kind. 

The first amendment removes the prohi- 
bition against legislation regulating the in- 
ternal affairs of towns and counties, and 
leaves only an injunction against appointing 
local officers or commissioners to regulate 
municipal affairs. This is an abandonment 
of the attempt to provide for the govern- 
ment of towns by general laws, and a return 
to the system of passing special laws in the 
interest of every local government. It is 
true that laws in the interest of each 
locality have been passed all along under 
the form of general laws, and that the gen- 
eral statutes have become a confused mass 
of legislation designed for special ends, but 
out of it all there has gradually been grow- 
ing up a body of law out of which a com” 





288 THE NEW JERSEY LAW JOURNAL. 


prehensive general statute can soon be 
made, based upon the experience of the 
needs of different kinds of communities, and 
it is not wise to give up the policy of legis- 
lation by general laws and to return weakly 
to the evils of the old system until a seri- 
ous and thoughtful effort has been made to 
formulate a series of general laws under 
which the different classes of local govern- 
ments might arrange themselves. There 
will be time enough to return to the old 
system after we have seriously tried to 
carry out the new one, for heretofore the 
Legislature has done little more than exer- 
cise its ingenuity in evading its provisions, 

The second amendment proposed is a re- 
turn io the worst kind of special legislation, 
and seems to be simply intended for the 
benefit of the promoters and stockholders of 
corporations. It omits the prohibition 
against legislation conferring corporate 
powers. There is no excuse for this. Our 
general laws are broad enough to admit the 
formation of a corporation for any lawful 
purpose, and the only object of special leg- 
islation can be to confer peculiar privileges 
upon certain individuals who may choose to 
organize for purposes of their own, and who 
can control the Legislature in their own in- 
terest. After this it is a mere mockery to 
retain the clause directing the Legislature 
“to pass general laws providing for the 
cases enumerated, and for all other cases 
which in its judgment may be provided for 
by general laws.” 

The third amendment is merely intended 
to correct a clerical error we pointed out 
some time ago in regard to the appointment 
of Common Pleas judges. It leaves their 
appointment with the Governor, and omits 
the contradictory provision that they shall 
be appointed by the Legislature in joint 
meeting. 





OBITUARY NOTICE, 


ABRAHAM BROWNING. 


Abraham Browning died at his home in 
Camden on the 22d of August in the eighty- 
second year of his age. He had withdrawn 
himself for a few years past by reason of 
failing health from active practice, but he 
was by no means forgotten and was thought 


of as the living representative of a past 
generation and of the earlier traditions of 
the bar of New Jersey. There are one or 
two lawyers ef his time still living among 
us, but Chancellor Williamson, for example, 
takes so active a part in the present work of 
the profession that we hardly think of him 
in connexion with the past. Mr. Brown- 
ing, indeed, did not give up his active work 
until recently, and it was perhaps his state- 
ly old-fashioned dress which gave the im- 
pression of his belonging to the earlier time, 
for he always wore a stock and ruffled shirt 
and never appeared before the Supreme 
Court without his blue dress-coat with brass 
buttons, only allowing himself to appear in 
a black dress-coat upon an informal examin- 
ation in the office of a master in Chancery, 
He was the son of Abraham Browning, a 
farmer in Delaware township in the county 
of Camden, and was educated in the schools 
near his home. He studied for two years 
in the Yale Law school, and then entered 
the office of Charles Chauncey in Philadel- 
phia and was admitted to the bar in that 
city in 1834. He then entered the office of 
Samuel L. Southard in Trenton and was ad- 
mitted to the bar of New Jersey at the Sep- 
tember term, 1834. From that time on un- 
til his health failed a few years ago he was 
engaged unremittingly in the practice of 
law in Camden. He was an _ influential 
member of the convention which framed 
the constitution of 1844, and was appointed 
by Governor Stratton the first attorney- 
general under the new constitution. He 
held this office for five years and held no 
other. He was influential in politics and 
was barely defeated by John C. Ten Eyck 
in the election of United States senator in 
1859, and in 1860 he became, and he al- 
ways remained, a strong Democrat. In his 
profession he soon attained a wide reputa- 
tion, and he argued many important cases 
before the courts, as any one familiar with 
the New Jersey reports must know. He 
was studious, diligent and very persistent 
and often succeeded by the force of his will. 
He never lost a case from any failure to im- 
press his views upon the court, and his 
learning and integrity gave weight to his 
arguments. In the management of contests 
between railroad corporations and in con- 
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ducting long and complicated litigations he 
showed great strategic skill and was emi- 
nently successful. He was the counsel of 
the stockholders of the Camden & Amboy 
railroad in preventing the first proposed 
lease to the Pennsylvania company, and it 
was under his direction that the Bound 
Brook line succeeding in laying its rails 
across the tracks of the Mercer & Somer- 
set road. Outside of his profession he was 
influential in the affairs of the Diocese of 
New Jersey, a member of the convention 
and as one of the trustees of the Episcopal 
Fund exceedingly tenacious of the rights of 
the Diocese. He is one of the men whose 


life and character make no ordinary im- 
pression upon the world around him. 





NOTES OF CASES. 


A Party as a Witness—Religious Belief. 


State, Percey, Pros. vy. Powers, decided by 
the New Jersey Supreme Court June 12, 
1889, and now appearing in the Atlantic 
Reporter of July 24,17 Atl. Rep. 769, is an 
important decision on civil rights and the 
law of evidence. It is held that the fact 
that a party to a suit does not believe that 
God will punish perjury does not render 
him incompetent as a witness when offered 
in his own behalf. The court held that 
the right of a party to testify in his own 
behalf is a civil right, and that his be- 
lief as to whether God will punish _per- 
jury is to be classed among religious princi- 
ples, and that, therefore, under the consti- 
tution, he cannot be denied the enjoyment 
of this right on the ground of this belief. 
The opinion was written by Judge Dixon. 
Judge Depue dissented. The case came up 
on certiorari to the decision of the Essex 
Common Pleas Dec. 9, 1887, reported in 11 
N. J. L. J..19, with a note on the question 
whether it is proper to examine a witness 
himself as to his religious belief. Mr.J. A. 
Beecher argued the case for the plaintiff in 
certiorari, and the late Ludlow McCarter 
for the defendant. 


Clubs not Subject to the License Law. 


In Excise Board of Newark v. The Essex 
Club, Judge Lippincott has filed an elab- 
orate opinion examining the question 
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whether the Essex Club, a social club in 
Newark, was subject to the provisions of the 
liquor license act of 1888 (the High License 
act), because liquors were sold to its mem- 
bers within the club house. Finding the 
club to be a club organized bona fide for 
social purposes, and that it was strictly 
private and that liquors were sold only to 
members and were drunk only by them and 
their guests, he held that the club was not 
required to take a license for the distribu- 
tion of liquors in that way. It was not in 
any sense a public house, and the liquors 
were not sold within the meaning of the 
license act. 
Pollution of Rivers—Injunction. 

In Newark vy. Passaic, the Chancellor 
has recently denied the application of the 
city of Newark for an injunction against the 
city of Passaic from turning the sewage of 
that city into the river Passaic above the 
intake of the Newark Water Works. The 
Chancellor held that Newark had not 
acquired, through the charter and privi- 
leges of its aqueduct board, any special and 
peculiar interest in the river Passaic; but 
that the interest of the city was only the 
interest of the public in a tidal stream, and 
that in the absence of proof of special injury 
to the city in the way of a nuisance, no in- 
junction could be allowed. If there is a 
common nuisance the remedy is by indict- 
ment. The injunction was ordered to be 
dissolved, but was continued temporarily 
pending an appeal. 





EDITORIAL ADVERTISING BY POR- 
TRAIT. 


We are very sorry that the distinguished 
editor of the Lawyers’ Reports, annotated, 
has put himself upon the level of proprietors 
of patent medicines by distributing a bad 
wood-cut of his own face and beard gratui- 
tously among the legal profession. It was 
with a sense of disappointment and disgust 
that we found such a portrait of Robert 
Desty enclosed with a bill for the last 
quarter’s subscription for this excellent 
series of reports which his industry and 
ability as a lawyer has made valuable. We 
had supposed it impossible that the tradi- 
tions of the profession would permit any 





290 . 


literary lawyer to allow personal advertis- 
ing after the manner of a dealer in quack 
medicines, and we were especially surprised 
to find such advertising in what purports to 
be a lawyer’s céoperative undertaking. 
Professional etiquette is not very strong in 
this country, but we did not think it was 
so utterly lacking in any part of the profes- 
sion. It is bad enough to receive portraits 
of Messrs. Wood and Abbott sent out 
with advertisements of their books, but 
this wood-cut with a bill goes beyond 
thai. There might be more reason for the 
portraits if they conveyed a better impres- 
sion than the books do of the intellectual 
abilities of the men. 





A CURIOUS SENTENCE. 


In looking over the minutes of the Mon- 
mouth County Court for the period of 1691 
to 1721, we found among many other 
curious things the following record : 

“The Negro Cesar was brought to the 
bar to receive his sentence. And the Clerk 
was ordered by the Court to read of his 
sentence as followeth : 

“Cesar, thou art found guilty by the 
contry of the horrid crimes that are laid to 
thy charge. 

“Therefore, the Court doth agudg that 
thou the said Cesar shalt return to the place 
from whence thou camest, and from thence 
to the place of execution, where thy right 
hand shall be cutt off and thrown into a fire 
and burnt befor thyn eyes then thou shalt 
be hanged up by the neck till thou art 
dead, dead, dead. Then thy body shall be 
cutt down and burnt to ashes ina fire, and 
so the Lord have mercy on thy soul, Amen. 

“The Court adjourned.” 





ESSEX COUNTY COURTS—SEPTEM- 
BER TERM, 


The Essex Circuit Court will be opened 
on September 10th by Judge Van Syckle, 
and Judge Dixon will hold the court on 
the 17th. Judge Depue is expected home 
about the 20th of September. 

Judge Lippincott will sit in the place of 
Judge Kirkpatrick, who is expected home 
about the 15th of September. 


THE NEW JERSEY LAW JOURNAL. 


Mr. A. Q. Keasbey is expected home about 
September 10th, and Mr. Cortlandt Parker 
and ex-Governor Bedle about September 
20th. 

SEA BRIGHT’S FIRST ARREST. 


The recently-erected Borough of Sea 
Bright in Monmouth County is elated over 
the first arrest made by its police force, 
The capture and arraignment of the offend- 
er are graphically described in the Sea 
Bright Sentinel as follows: 

“Officer McCarthy has made the first 
arrest since the borough was incorporated, 
and it occurred last Monday afternoon at 
about four o’clock. A Swedish fisherman 
named ‘Charley’ Errickson, who had ar- 
rived from New York on the morning of 
the day referred to, became drunk, and 
consequently disorderly on Sea Bright 
whisky, and wending his way to that part 
of the Lower Fishery known as ‘The Hol- 
low,’ made preparations to ‘clean’ out that 
aristocratic quarter. Officer McCarthy soon 
appeared, called ‘time’ and led the captive 
toward Mayor Peter S. Cruiser’s handsome 
residence. Butcher Ed. Pangborn assisted 
in the removal of the belligerent prisoner. 
The trio was followed by an immense 
crowd of men, boys and dogs. The mayor's 
residence was reached, and the mob of fol- 
lowers trampled over the pretty lawn, and 
deposited several cart loads of Shark River 
soil upon the newly-painted veranda. The 
lady members of the invaded household 
were very naturally startled by the army of 
invaders and drew a sigh of relief when the 
mob departed for the post-office, where it 
was learned the mayor was on duty as 
postmaster. A grand rush was here made 
for good positions, and the somewhat aston- 
ished postmaster wondered at the sudden 
descent upon the post-office, it being two 
hours before mail time. The neatly-attired 
‘Cop’ proudly led his prisoner to the little 
rear office in the building, and the follow- 
ing dialogue took place: 

His Honor—‘ Officer, what is the charge 
against the prisoner at the bar?’ 

Officer McCarthy—‘ Your Honor, I found 
this man in the fishery, drunk and using 
boisterous language.’ 

His Honor—(addressing the prisoner,) 








MISCELLANY. 


‘Charley, what have you to say to the 
charge of the officer?’ 

Prisoner—‘ ‘Pete,’ I ain’t drunk, I’m 
only full, I can clean out the whole d—— 
lot of you.’ 

His Honor—‘ Charley, I shall have to 
fine you $2 and for the next offence I will 
make it five.’ 

Prisoner—‘Go to h——. I ain’t got no 
money.’ 

His Honor—‘ You will have to pay or go 
to Freehold, and if you don’t stop swearing 
I will send you there anyhow.’ 

“The prisoner here produced a roll of 
greenbacks which fairly made the Sentinel 
reporter’s mouth water and then made an- 
other dive into his pocket and drew forth a 
twenty-dollar gold piece (the only one seen 
at Sea Bright since last summer). The 
change was quickly made by the mayor 
(several licenses had been taken out a few 
hours before), the offender was dismissed, 
the post-office was emptied of the attend- 
ants at Sea Bright’s first police court, and 
the borough’s exchequer contained two dol- 
lars more toward paying its printing bills, 
thanks to the vigilance of Policeman Mc- 
Carthy.” 





CONTENTS OF EXCHANGES. 


American Law Review, July—August, 1889. 
Review Publishing Company, St. Louis, 
Mo. 

Codification of the Common Law, by 
George Hoadly; The Dignity of the Law, 
an’ address by Chauncey M. Depew; The 
Charging Part of an Indictment, by Stewart 
Rapalje; The Liability of an Undisclosed 
Principal for Goods purchased by his 
Agent, by John W. Beaumont; Libel of 
the Dead, by H. Campbell Black ; Interest 
in Advance, on a Demand Note, by Epa- 
phroditus Peck; Independence of Depart- 
ments of Government, by William M. 
Meigs. 

The Canadian Law Times, August, 1889. 
Carswell & Co., Toronto, Canada, 

Ontario Legislation, 1889; The Quebec 
Magistrates’ Courts Act; Notes of Cases 
decided in the Supreme Court of Canada; 
the Supreme Court of Judicature; Court 
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of Appeal, Ontario; in the various Divi- 
sions of the High Court of Justice: In the 
Supreme Courts of New Brunswick and the 
Northwest Territories, and in the Queen’s 
Bench, Manitoba. 


The Green Bag, August, 1889. 
Book Co. 

Robert Todd Lincoln (with portrait), by 
Hulburd Dunlevy; Enigmas of Justice, by 
George Makepeace Towle; The Sign of the 
Ram (in verse), by Irving Browne; Union 
College of Law, Chicago, by James E. Bobb. 
The Central Law Journal, August, 1889. 

Central Law Journal, St. Louis, Mo. 

The Situs of Insured Property, Aug. 2d. 
Limiting Liability of Express Companies, 
Aug. 9th. Forcible Entry and Detainer and 
Unlawful Detainer, by D. R. N. Blackburn. 
Jurisdiction of Federal Courts over Estates 
of Deceased Persons, by Russell H. Curtis, 
Aug. 23d. 

The Albany Law Journal, August, 1889. 
Weed, Parsons & Co., Albany, N. Y. 
Assignments Void because of Preferences, 

Aug 24th. 


Boston 


Other Exchanges Received. 

The Irish Law Times and Solicitors’ 
Journal, The Advocate, Rough Notes, The 
Virginia Law Journal and The Ohio Law 
Journal. 





BOOK NOTICES. 


Witsie ON MorTGAGE FORECLOSURES. 
A treatise on the Law and Practice of 
Foreclosing Mortgages on Real Prop- 
erty and of Remedies Collateral Thereto 
with Forms, by Charles Hastings Wiltsie, 
of the Rochester Bar, Rochester, N. Y. 
Williamson Law Book Company, Roches- 
ter, N. Y. 

This isa new work superseding the author’s 
original monograph on Parties to Mortgage 
Forclosures, and their Rights and Liabili- 
ties. The author in his preface says: “It 
is adapted to the practice of every State in 
the Union, and especially of those States 
where foreclosures are conducted by equi- 
table actions and sales. Over eight thousand 
cases have been cited; about one-third of 
these have been taken from the reports of 
the State of New York. Every case cited 
has been tested and examined three differ- 
ent times with a view to making the work 
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accurate in details,as well as exhaustive, 
and, as far as possible, original. Digests and 
text books have been used little. The work 
has been written up from the decisions of 
the courts as contained in the state reports ; 
consequently a great amount of new matter 
has been obtained that can be found in no 
other text book.” 


While the author has with commenda- 
ble patience and labor brought together in 
this volume a large number of the cases and 
decisions of every State in the Union, and has 
also arranged in a natural order the entire 
proceedings and practice as to the foreclosure 
of mortgages, and has given us a work which 
must prove to be a great convenience to 
both the bench and bar, yet we cannot 
vouch for its entire accuracy. For on p. 
784, 3659, Receivership in New Jersey, the 
author says, “It seems that the rule in New 
York and in other States, allowing a receiver 
where the premises are an inadequate secur- 
ity for the debt, and the mortgagor or other 
party personally liable therefor, is insolvent, 
has never been adopted in New Jersey, where 
a distinction is made between a first and a 
subsequent mortgagee, their rights being 
essentially different in that State,” ete. 
As a matter of fact the rule which obtains 
in New Jersey is the same as that in New 
York and other States, but the learned 
author has evidently restricted his examin- 
ation of this subject to our reports, and has 
not examined the cases reported in the 
New Jersey Law Journal. In Pennock v. 
Geyer 9, N. J. L. J., 307, and in the cases 
cited in note appended, will be found 
the actual practice of our courts. Under 
the rule established in these cases the 
Courts will appoint a receiver where the 
premises are an inadequate security for the 
debt, or the other party personally liable 
therefor is insolvent. But these cases are 
not contained in our reports, and the change 
in our practice is not noticed there. Hence 
the author’s error. Otherwise the work 
ssems to be one of great value. There are a 
large number of forms, and the index is 
very complete and exhaustive. 


THE NEW JERSEY LAW JOURNAL. 


THE AMERICAN STATE REpoRTS, contain- 
ing the cases of general value and au- 
thority — to those contained in 
the American Decisions and the American 
Reports, decided in the courts of last re- 
sort of the several states. Selected, re- 
ported and annotated by A. C. Freeman 
and the associate editors of the American 
Decisions, Vol. VII, 1889, Bancroft— 
Whitney Company, San Francisco, Cal. 
We have already favorably noticed this 

series of reports. It gives at a small cost 

the pith and marrow of the reports of the 
various states, and ought to be earnestly 
fostered by the profession. 

The annotations and references enable 
the reader to find with great readiness all 
important co-related cases, and to under- 
stand at once their bearing and importance. 

This volume contains a number of cases 
taken from 50 N. J. L. with valuable notes 
added to each. 


A TREATISE ON THE LAws OF CoNVEY- 
ANCING, by W. B. Martindale. Second 
Edition—Revised, etc., by Lyne S. Met- 
calfe, Jr., editor of the Central Law Jour- 
nal. 


The fact that the first edition of this 
book has already been exhausted tends to 
justify the opinion that it has proved itself 
a useful and practical book to the profes- 
sion. 

In the preface to this edition the editor, 
Lyne S. Metcalfe, Jr., Esq., the accomplish- 
ed editor of The Central Law Journal, tells 
us that “it has been his aim to review all 
the later cases and statutes on the various 
topics discussed, and to revise and add to 
the text and citations such as were deemed 
important or valuable to the practitioner.” 
So far as a careful examination of the book 
will show we think that the work has been 
welldone. He takes pains to point out in 
his copious foot notes how the law upon the 
important questions under discussion stands 
in the various states. 

In its present form we believe that the 


work in question will be heartily welcomed 
by the profession, for we think it one of the 
most complete accurate and well-arranged 
text books published. 

The index is well prepared, and the table 
of cases cited is very large. 





